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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 02-55795 JRG
3DFX | NTERACTI VE, | NC., Chapter 11
Debt or .
ORDER AWARDI NG CONTI NGENT FEES AND EXPENSES
BY SPECI AL LI TI GATI ON COUNSEL FOR CHAPTER 11 TRUSTEE
(COTCHETT, PITRE, SIMON & MCCARTHY)

. 1 NTRODUCTI ON

Cotchett, Pitre, Simon & McCarthy (Cotchett) is enpl oyed as speci al
counsel to WIlliam A, Brandt, Jr., Chapter 11 trustee. Cotchett’s

enpl oynment was to pursue litigation against directors and officers of the
debtor. Cotchett requests that the court confirmits contingent feesin
t he anmount of $1, 411, 972. 12, and expenses i n t he amount of $69, 388. 00. The
court received one objectionto Cotchett’s applicationfromCarlyle Fortran
Trust (Carlyle). After review ngthe docunents submtted by the parties
and consi dering the argunents presented at the hearing on Cotchett’s
application, the court overrules Carlyle’ s objection. As herein stated,
the court approves Cotchett’s application for fees and expenses.

I'l. BACKGROUND
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Cot chett was hired by the Chapter 11 Trustee to pursue litigation
agai nst former directors and officers of the debtor (D& I itigation).
Cotchett’ s application for enpl oynent pursuant to 88 327 and 328 of t he
Bankr upt cy Code was approved by t he court on August 28, 2003. The terns
of Cotchett’s enpl oynent provide for the paynent of their fees and expenses
on a conti ngency basi s under a fee agreenent with the Chapter 11 Trustee.
The fee agreenent al so provides:

Associ at e counsel nmay be enpl oyed at t he di screti on and expense of

the attorneys, (with such approvals as nay be required by the

Bankruptcy Court), but these associ ate counsel fees shall not be an

addi ti onal expense to the CLI ENT and shal | be deducted fromthe fees

paid to the law firm

Eventual ly the D&OIlitigati on settl ed and t he Chapter 11 Trustee
recovered $5.5 m | lion on behal f of the estate. Cotchett seeks approval of
t he paynment of its contingency fees and expenses.

Carlyl e obj ects onthe basis that the Chapter 11 Trustee’ s counsel,
Buchal ter, Nei mer, Fields & Younger (Buchalter), provided substanti al
assi stance to Cotchett in prosecuting the estate claim against the
directors and of ficers. As the Chapter 11 Trustee’s counsel, Buchalter is
handling the Trustee' s litigation against Nvidia.

The Trustee had fil ed an adversary proceedi ng agai nst Nvi di a for
claims involving fraudul ent conveyance and successor liability in
connectionwith atransactionin which Nvidiabought the assets of the
Debtor. Inaddition, Carlyle hadinitiated litigation agai nst Nvidi a over
the same transacti on, whi ch was renoved to t he bankruptcy court, with
pendi ng cl ai s i nvol vi ng breach of contract and various tort theories. The
Trustee’ s | awsuit has i nvol ved substanti al di scovery, which Carlyleis
aware of considering Carlyle’ s litigation against Nvidia.

Carlyl e asserts that approxi mately $754, 568. 00 of Buchalter’s fees

arerelatedto anal ysis, coordination and assi stance provi ded to Cotchett.
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Thus, accordingto Carlyle, Buchalter acted as Cotchett’s “associ ate
counsel” pursuant to the terns of the fee agreenent di scussed above.
Carlyle requests that at |east $481, 310.12 of the fees requested by
Cotchett be used to pay the | egal fees incurred by Buchalter in connection
with Buchalter’s services as Cotchett’s co-counsel.

According to Buchalter’s fee application, filed under seal, atotal
of $33,420.50 was spent with respect to the D&  litigation. The
application provides support for Buchalter’s contention that it was
i nvol ved for the nost part with bankruptcy i ssues related to t he D&0O
litigation that arose fromtinme to tine.

[11. DI SCUSSI ON

The parties are in agreenent that the standard of review of a
contingency fee is as follows:

Under section 328, where t he bankruptcy court has previ ously approved

the terms for conpensati on of a professional, when the prof essi onal

ultimatel y applies for paynent, the court cannot alter those terns
unless it finds the original terns “to have been inprovident inlight
of devel opnents not capabl e of being anticipated at thetine of the

fixing of such terns and conditions.”

Inre Reimers, 972 F. 2d 1127, 1128 (9" Cir. 1992) (citations om tted).

Inreviewi ng Carlyl e’ s objection, the court concludes that Carlyle
has failed to denonstrate that Buchalter’s and Cotchett’s coordi nati on of
di scovery was a devel opnent t hat was not capabl e of bei ng anti ci pat ed at
thetinme Cotchett’s application was approved. At thetinme Cotchett was
enpl oyed, all parties, including Carlyle, were aware of the substanti al
di scovery that was ongoinginthelitigation betweenthe Trustee and Nvidi a
and between Carlyle and Nvidi a.

The fact that Buchalter provided assistance to Cotchett in the
coordi nati on of di scovery was not an unanti ci pat ed devel opnent. It woul d

be expect ed t hat Buchal t er woul d provi de Cotchett with rel evant docunents

ORDER AWARDI NG CONTI NGENT FEES AND EXPENSES BY SPECI AL LI TI GATI ON
COUNSEL FOR CHAPTER 11 TRUSTEE ( COTCHETT, PITRE, SIMON & McCARTHY) 3




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

and depositions obtained as part of the Nvidia litigation to avoid a
duplication of effort and costs.

I naddition, the court has reviewed the entries submtted by Carlyle
as evi denci ng Buchal ter’ s i nvol venent i n the case to t he poi nt of becom ng
“associ ate counsel.” The court di sagrees with Carlyl e’ s assessnent. Many
of theentriesreflect that Buchalter has been engaged i n substanti al
di scovery with respect tothelitigationw th Nvidia. The court agrees
with Cotchett’ s statement initsreply that the entries “denonstrate t hat
both firms perfornmed substantial work prosecuting their own separate
actions, though coordinating with each other given their common cl

For the reasons herein stated, the objectionof Carlyleis overrul ed.

| T1S HEREBY ORDERED t hat Cotchett’s application for $1,411,972.12in
contingency fees and $69, 388. 00 in expenses is approved.

DATED:

JAMES R. GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case No. 02-55795 JRG

UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
CERTIFICATE OF SERVICE - page 1

I, the undersigned, aregularly gppointed and qudified Judicid Assgtant inthe office of the Bankruptcy
Judges of the United States Bankruptcy Court for the Northern Didrict of Cdifornia, San Jose, Cdifornia
hereby certify:

That | am familiar with the method by which items to be dispaiched in officid mail from the Clerk's
Office of the United States Bankruptcy Court in San Jose, Cdifornia processed onadaily basis: dl suchitems
areplaced ina designated bin in the Clerk's office in a sealed envelope bearing the address of the addressee,
fromwhichthey are collected at |east daily, franked, and deposited inthe United States Mail, postage pre-paid,
by the staff of the Clerk's Office of the Court;

That, in the performance of my duties, onthe date set forthbelow, | served the ORDER AWARDI NG
CONTI NGENT FEES AND EXPENSES BY SPECI AL LI TI GATI ON COUNSEL FCR CHAPTER 11
TRUSTEE ( COTCHETT, PITRE, SI MON & MOCARTHY) intheabovecaseoneachpartylistedbelow
on the next page by depositing a copy of that document in a sealed envelope, addressed as st forth, in the
designated collection bin for franking, and mailing.

| declare under pendty of perjury under the laws of the United States of America that the foregoing
istrue and correct.

Executed on at San Jose, Cdlifornia.

LISA OLSEN

CONTINUED NEXT PAGE
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Case No. 02-55795 JRG

UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

CERTIFICATE OF SERVICE - page 2

Nanette Dumas, ESq.

Office of the U. S. Trustee
280 So. First Street, Rm. 268
San Jose, CA 95113-3099

Stephen H. Pettigrew, Esg.

David M. Shannon, Esg.

NVIDIA CORPORATION

2701 San Tomas Expressway, MS01
Santa Clara, CA 95050

Stephen T. O'Nelll, Esq.

LAW OFFICES OF MURRAY & MURRAY
19330 Stevens Creek Blvd., # 100

Cupertino, CA 95014-2526

Robert E. Izmirian, Esq.

Peter G. Bertrand, Esqg.
BUCHALTER NEMER FIELDS et d.
333 Market St., 29" Floor

San Francisco, CA 94105-2130

Betty M. Shumener

Henry H. Oh, Esq.

DLPPIPER RUDNICK GRAY CARY LLP
550 So. Hope Street, Suite 2300

Los Angeles, CA 90071-2631

John L. Fitzgerad

PINNACLE LAW GROUP
425 Cdifornia Street, Suite 1800
San Francisco, CA 94104

William A. Brandt, Jr.

Kyle Everett

DEVELOPMENT SPECIALIST, INC.
345 Cdlifornia Street, Suite 1150

San Francisco, CA 94104

Jonathon S. O’ Donndll

L. Peter Ryan

MBV LAW LLP

855 Front Street

San Francisco, CA 94111

Robert Gebhard, Esg.

SEDGWICK DETERT MORAN & ARNOLD
One Embarcadero Center, 16™ Floor

San Francisco, CA 94111-3628

Robert P. Varian, Esq.

ORRICK HERINGTON & SUTCLIFFELLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669

Steven D. Sailer, Esq.

Douglas A. Applegate, Esg.

SEILER EPSTEIN ZIEGLER & APPLEGATE
153 Townsend Street, Suite 950

San Francisco, CA 94107

Bruce L. Smon, Esq.

Mark C. Molumphy, Esg.

COTCHETT PITRE SIMON & McCARTHY
San Francisco Airport Office Center

840 Ma colm Road, Suite 200

Burlingame, CA 94010




